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CPIL NI ON

RESTANI, Judge: This matter is before the court on
plaintiffs’ USCIT Rule 56.2 notion for judgnment on the
adm nistrative record. Plaintiffs, donmestic steel conpanies,

chal l enge the final determination in Certain Corrosion-

Resi st ant Carbon Steel Flat Products and Certain Cut-to-Length

Carbon Steel Plate from Canada, 62 Fed. Reg. 18,448 (Dep’t

Comrerce 1997) (final results of antidunping duty adm n.

review) [hereinafter “Final Results”]. At issue therein was

the second review period of August 1, 1994 through July 31,
1995.

Plaintiffs request application of adverse facts avail able
pursuant to 19 U.S.C. 8§ 1677e(b) (1994) on the basis that
Al goma Steel, Inc. failed to provide cost information
requested by the United States Departnent of Comrerce
(“Comrerce” or “the Departnment”). Alternatively, plaintiffs
request a remand for a new revi ew because the information
accepted by Comrerce was unreasonably distorted.

Jurisdiction and Standard of Review

The court has jurisdiction under 28 U.S.C. 8§ 1581(c)

(1994). In reviewing final determ nations in antidunmping duty

determ nations, the court will hold unlawful those agency
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det erm nati ons which are unsupported by substantial evidence
on the record, or otherw se not in accordance with law. 19
U.S.C. § 1516a(b)(1)(B)(i) (1994).
Backgr ound
During the adm nistrative review, Conmerce requested that

Al goma respond to the cost of production ("COP") portion of

section D of Comerce's questionnaire. Antidunping

Questionnaire (Sept. 14, 1995), at 1, P.R Doc. 9, Pls.” App.,

Tab 4, at 1. Section D requested Algoma (1) to report COP
figures based on the actual costs incurred by Al goma during
the period of review ("POR') as recorded under its normal
accounting system and (2) to calculate the reported COP
figures on a wei ghted-average basis using nodel -specific
producti on quantity as the weighting factor. |d. at D1 to D
2, Pls.” App., Tab 4, at 2-3. |If Al goma produced the

nmer chandi se under review at nore than one facility, it was to
report COP based on the wei ghted-average of costs incurred at
all facilities. 1d. at D2, Pls.” App., Tab 4, at 3. Algonm
explained in its responses to Comrerce's original and

suppl enental questionnaires, that it was not reporting COP
based on the wei ghted-average costs incurred at each of its

two rolling mlls. Algonma’s Response to Section B of

Questionnaire (Nov. 22, 1995), at B-59 to B-60, P.R Doc. 43,
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Pls.” App., Tab 5, at 8-9; Algonma’s Response to Sections A, B

and C of Supplenental Questionnaire (Jan. 19, 1996), at 34,

P.R. Doc. 53, Pls.” App., Tab 7, at 3.
Al goma produced all plate sold during the POR at its
facility in Sault Ste. Marie, where nost of the slab was

rolled into plate on the 166" Plate MII| ("plate ml1").

Response to Section B, at B-59, Pls.” App., Tab 5, at 7. For
approxi mately 20 percent of the total Canadian and U.S. sales
reported, however, slab was rolled into plate on Algoma’s 106"
Wde Strip MII ("strip mlIl"). 1d. According to Algoma, it
was not in a position to report actual rolling costs for the
subj ect nerchandi se at each m || because (1) its cost

accounting system conputed one average rolling cost for al

products rolled on the plate m |l and one average rolling cost
for all products on the strip mll; (2) less than five percent
of the sales of products rolled on the strip mll during the

POR woul d be consi dered plate based upon Commerce's

wi dt h/ gauge definition for subject merchandi se; and (3) Al gonm
had no records that would permt direct calcul ation of costs
incurred at the strip mll that related only to plate defined
by Commerce as subject nerchandise. 1d., at B-59 to B-60,
Pls.” App., Tab 5, at 7-8.

It appeared to Algoma that it had two options to
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calculate rolling costs for the plate rolled at the strip
mll: either (1) assign the average cost of the strip mll to
the small fraction (less than five percent) of products
produced there that constituted subject nmerchandi se; or (2)
assign the average rolling cost of the plate mll to all

pl ate. Response to Sections A B, and C, at 34, Pls.’ App.,

Tab 7, at 3. It appears that the first option would not have
been an appropriate choice, because |less than five percent of
the products rolled on the strip mlIl during the POR consi sted
of subject merchandi se. Thus, an attenpt to allocate costs of
the strip mll to the small fraction of the subject

mer chandi se produced on that m Il would have been a relatively
specul ati ve exercise because virtually all of the cost of the
mll relates to non-subject nerchandi se sheet products. See
id. The second option appeared to be a good substitute
because it was a conservative cost approach because, during
the POR, the cost of producing plate on the strip mll was

substantially |l ess than the cost of producing plate on the

plate mll. [d.?

1 Higher costs are usually adverse to the respondent.
Substanti al below cost sales may result in use of cost-based
constructed val ue instead of actual price and a high
constructed value will result in a |arger antidunping duty
margin. See 19 U.S.C. 8§ 1677b(b) (1994) and infra, note 3.
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Al goma chose the second option. It reported estinmated
wei ght ed- average rolling costs based upon the actual rolling
costs incurred at the plate mll. To allocate these costs to
specific products, Al gona devel oped a "productivity matrix"
(or production factors) based upon the length of tine it took
to produce a product of a specific width and thickness on each

mll. Response to Section B, at B-57, Pls.” App., Tab 5, at 5.

For each product (i.e., "CONNUM'), Algoma wei ght-averaged the

productivity factor for the plate mll with the productivity
factor for the strip mll to derive a conposite productivity
factor. |d. at B-58, Pls.” App., Tab 5, at 6. Algoma then

applied these conposite productivity factors to the average
cost of production on the plate mlIl to derive product
specific costs for all CONNUMs. 1d. at B-56 to B-59, Pls.’
App., Tab 5, at 4-7.

At verification, Comrerce exam ned the issue of the two
mlls in great detail, including Algoma's anal ysis of plate

mll versus strip mll rolling costs. Verification of

Al goma’ s Cost Response (Aug. 12, 1996), at 10-13, P.R. Doc.

112, Def.’s App., Ex. 1, at 10-13. At verification, Al gom
expl ai ned that, although it did not track w dth and gauge for
costing purposes in the normal course of business, it did have

sensors that can track the length of time that a slab product
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spends on the mll and that slabs were tine stanped for both
the plate mll and the strip mll. [1d. at 11, Def.’s App.,

Ex. 1, at 11. After the slabs were tine stanped, the data was
entered into a mll performance data base, from which Al goma
sel ected the weight and tinme data for slabs produced during
the POR and those rolled to plate gauges and sorted the sl abs
by CONNUMs. 1d. Commerce verifiers examned a summry of the
mll performance data base for both mlIls, which showed the
percent ages of the plate m Il production and of the strip mll
production that were captured by the data base. The verifiers
were able to tie the volunme and val ue anbunts to process cost
sheets for both mlls. 1d. at 11-12, Def.’'s App., Ex. 1, at
11-12.

Based upon Al goma's responses and the results of the
verification, Commerce accepted Al gomn's reported costs,
stating in pertinent part:

Al goma' s cost reporting nethodol ogy is reasonabl e,

considering (1) we verified its cost accounting

system (2) Algoma's verified inability to determ ne

specific rolling costs based upon the gauge of the

mat eri al being manufactured at either facility, (3)

t he conser- vative nethodol ogy adopted by Al goma and

verified by the Departnment, and (4) respondent's

conpliance with Departnent instructions on cost

reporting nethodology in this review

Final Results, 62 Fed. Reg. at 18, 451.
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Di scussi on
Comrerce’s decision not to apply facts available to
Al goma for the first adm nistrative review period based on
this exact reporting nmethodol ogy was sustai ned in Bethlehem

Steel Corp. v. United States, No. 96-05-01313, 2000 W

726931, at *2-5 (Ct. Int’l Trade June 2, 2000). The reasoning
of that decision on this point is adopted here. \Whatever
one’s view of Commrerce’s decision to accept Al goma’s
met hodol ogy, Commerce did accept it here and accepted it
previously. Further, there is no allegation that Al goma
decei ved Conmmerce or sonmehow tricked Commerce into accepting a
faulty met hodol ogy. Thus, Al gonma cannot be penalized under 19
US.C. 8 1677e(b) by the use of adverse facts avail able for
failing to conply to the best of its ability. Algonma gave
Comrerce exactly what was requested after Commerce’s final
deci sion on what it would accept.

The next issue is whether remand for a new review is
requi red because the nmethodol ogy was distortive. First, the
fact that Commerce accepted a different methodol ogy
(essentially an expanded productivity matrix) in a subsequent
reviewis irrelevant. Many nethodol ogi es may be acceptabl e.

The only real basis for objecting to this nethodol ogy hinges



COURT NO. 97-06-01015 PAGE 9

on its effect on the difference in merchandise (“DlI FMER") 2
adj ust nment .

Comrerce was aware that accepting some high costs (as
i ndicated, normally adverse to the respondent) m ght cause
DI FMER adj ustnents nore favorable to respondents, but it
reasonably concl uded that COP all ocation issues were

paramount .® Final Results, 62 Fed. Reg. at 18,451. The

2 It is well recognized that, in calculating margins, it
is not always possible to conpare the product sold in the
United States to an identical product sold in the hone narket.
If there is no identical product in the hone market, the
statute directs the Departnment to base its margin cal cul ati on
on the next nost simlar product. 19 U S.C A 8 1677(16)
(West Supp. 1999). The statute recognizes, however, that an
adjustnment to price is necessary to account for the fact that
the price of the home market product and the price of the U S
mar ket product will reflect the different costs associ ated
with their different physical characteristics. 19 U S.C
8§ 1677b(a)(6)(C)(ii), referring to 19 U.S.C. A § 1677(16)(B)
or (C). The DIFMER adjustnment is used to elinmnate this cost
difference and to permt a fair conparison of the two prices.

3 In this case the DI FMER issue relates only to rolling
costs and not to all costs, so that the DI FMER distortion
woul d have to be quite significant to affect the outcone. On
t he other hand, the COP calculation is central to any
anti dunpi ng review. Higher cost nunbers tend to lead to
hi gher normal val ues, and thus higher anti dunpi ng margins.

Sal es at prices below cost in the honme market are subject to
being elimnated fromthe cal cul ati on of normal value. See 19
U S.C. 8 1677b(b)(1). Higher costs thus tend to renove | ow
priced sales, increasing normal value and increasing
anti dunpi ng margins. Further, where there are no sal es above
cost for a given honme market product, U S. sales will be
conpared to constructed val ue, not honme nmarket prices. See
id. & see 19 U S.C. §8 1677b(a)(4). And constructed val ue
(continued...)
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parties disagree as to the nunmber of sales conparisons
af fected by a possible DIFMER distortion and the magnitude of
the potential distortion. The court concludes, however, that
no possi ble factual scenario in this record could render
Comrerce’ s choi ce unreasonabl e or not supported by the record.
First, while Commerce attenpts to use the nost directly
rel ated costs of production as reported by respondents, see 19
US C 8 1677b(f)(1)(A), sonetinmes allocations are required.
As recogni zed i n Bethl ehem whenever Commerce:
relies on a respondent’s other, existing data to
ascertain the cost of production, a petitioner nmay argue
that they distort the DIFMER. But the | aw does not
require reliance on actual costs, and the record
i ndicates that the [Departnment] nmade a reasonably
accurate assessnment of the costs in this case, thereby

m ni m zi ng any arguabl e distortion.

Bet hl ehem 2000 W 726931, at *5.4

3(...continued)
itself is largely conposed of a respondent’s costs, so higher
costs again will tend to increase dunping margins. See 19
U S.C. § 1677b(e).

4 Section 1677b(f)(1)(A) reflects Commerce’s |ong
est abl i shed preference for using a respondent’s nost directly
related reported costs. See 19 U S.C. 8§ 1677b(f)(1)(A).
Commerce, however, is not required to use costs reflected in
respondent’s records which are distortive. See Thai Pineapple
Public Co. v. United States, 187 F.3d 1362, 1366 (Fed. Cir.
1999), cert. denied, 120 S.Ct. 1830 (2000) (stating that
agency nmay accept records kept according to generally accepted
accounting principles or reject records which would distort
conmpany’s true costs).
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Second, Commerce’s view that in this case the DI FMER
issue likely could affect an extrenely small portion of the
sal es conparison is supported.® Conmerce reasonably deci ded
not to require a different cost allocation nmethodol ogy based
on the possibility of a DIFMER distortion for a few sales.
The court finds the remainder of plaintiffs’ argunments are

wi thout nerit.

> In this case, [] of Algoma’s [] sal es of subject
merchandise in the United States were matched to non-identical
products sold in the hone market. Final Analysis Menorandum
(Apr. 3, 1997), at 1, C. R Doc. 82, Pls.” App., Tab 16, at 1.
In all of these [] non-identical matches, the U S. product was
classified within a CONNUM t hat was produced only on the plate
mll. See Conparison of U.S. Products Matched to Non-
| dentical Home Market Sales, Def. Int.’s App., Ex. 4.
Furthernmore, [] of these U S. transactions were matched to
home mar ket products within CONNUMs that were produced only on
the plate mll. 1d. (Plaintiffs contend that the [] sales
inplicate strip mll costs based on petitioners’ nethod of
all ocation of costs, but Comrerce is not barred fromtesting
t he hypot hetical potential for DI FMER distortion based on full
CONNUM i nformation.) For DIFMER on the [] transactions,
t herefore, Commerce could conclude strip mll costs are
irrelevant. Thus, Commerce also could conclude that if Al goma
were to use a nethodol ogy that allocated strip mll costs to
t he product categories that were produced on that mll, no
costs would be allocated to the CONNUMs involved in these []
transactions, because the strip mll did not produce any
products that are classified in those CONNUMs. See Final
Anal ysi s Menorandum at 1-2, Pls.’” App., Tab 16, at 1-2.
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Accordingly, Commerce’s determ nation is sustained.

Jane A. Restani
Judge

Dat ed: New Yor k, N.Y.

This 15th day of August, 2000.



